
From: "Truskowski, Brent" </O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP (FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=767367B2CE9040B9B02B4BF932649DFD-TRUSKOWSKI,
BRENT>

To: Hadas <Raanan-Kiperwas>
CC:
Date: 2/20/2013 3:22:15 PM
Subject : FW: Draft JD Letter - Climax Molybdenum
Attachments: JD Response Ltr_Climax_201300045_2-20-2013 DRAFT.rtf

Brent Truskowski
Environmental Engineer
Project Officer
Aquatic Resource Protection and Accountability Unit
Environmental Protection Agency, Region 8
303-312-6235

-----Original Message-----
From: McWhirter, Lesley A SPK [mailto:Lesley.A.McWhirter@usace.army.mil]
Sent: Wednesday, February 20, 2013 3:11 PM
To: Truskowski, Brent
Subject: This portion is redacted and 

referred to the Corp. of 
Engineers
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Department of the Army

U.S. Army Engineer District, Sacramento

Corps of engineers

1325 J Street

REPLY TO

ATTENTION OF

Sacramento CA  95814-2922

February 20, 2013



Regulatory Division SPK-2013-00045









Mr. Raymond Lazuk

Climax Molybdenum

Highway 91-Fremont Pass

Climax, Colorado  80429



Dear Mr. Lazuk:



We are responding to the December 4, 2012 letter from Clark Hill PLC, which provided a supplemental legal analysis in support of Climax Molybdenum Company’s (Climax) September 2012 Wetland Delineation for McNulty Gulch prepared by Bikis Water Consultants, LLC.  The letter requests we complete an approved jurisdictional determination (AJD) for wetlands and other aquatic features in the McNulty Gulch study area.  As part of the AJD, you seek confirmation that aquatic features in the southern portion of the study area do not fall within the jurisdiction of the Corps under Section 404 of the Clean Water Act (CWA).  The study area is an approximately 378-acre site located in Section 1, Township 8 South, Range 79 West, and Section 36, Township 7 North, Range 79 West, Sixth Principal Meridian, Summit County, Colorado.



At this time, we cannot complete an AJD for the study area due to snow cover.  Representatives of this office require a site visit during the growing season when no snow is present to verify the extent of wetlands and other potential waters in the study area.  A site visit is also critical for collecting information on water flow and other hydrologic considerations as they relate to the jurisdictional status of the aquatic features on-site.  We will be contacting you in late spring to schedule the visit.  



Although a formal jurisdictional determination cannot be completed at this time, we are providing herein our initial review regarding jurisdiction, which is based on available information and subject to change pending the site visit, for project planning purposes.    



1.  Most, if not all, of the aquatic features within the study area are hydrologically connected and may have a significant nexus to Tenmile Creek, the downstream reach of which is a Traditional Navigable Water.  These aquatic features, including many located in the southern portion of the study area, appear to flow out of the study area through ditches to either the waste water treatment system or to Clinton Reservoir, and from there into Tenmile Creek.  As such, it does not appear these aquatic features would be considered isolated under Section 404 of the CWA.    



2. Aquatic features that do not flow into the treatment system but flow directly or indirectly to downstream waters of the U.S. are themselves potential waters of the U.S.  This includes all of the aquatic features in the northern portion of the study area and potentially some features in the southern portion.  



3. Aquatic features specifically designed and currently functioning as a part of the waste treatment system are not likely to be considered waters of the U.S.  In light of recent determinations, naturally occurring streams which carry waste water from existing mining operations may on a case-by-case basis be considered part of the waste treatment system.  We note, however, that wetlands adjacent to such streams would likely be considered waters of the U.S. if they were not designed and currently do not function as a part of the waste treatment system.  Other aquatic features which were not designed to be part of the waste treatment system or which do not convey waste water from existing mining operations may also be potential waters of the U.S.  For instance, fens and other wetlands and streams upslope of the existing mining operations in the southern portion of the study area are naturally occurring and do not appear to be part of the designed system or located in a position where they carry waste water.  



Based on our initial evaluation, most of the features in the study area would be considered potential waters of the U.S.  Following the site visit, we will complete the AJD for the study area as expeditiously as possible.  Normally, the AJD would be valid for five years from the date of the letter unless new information warrants revision of the JD before the expiration date.  If you object to the AJD, you may request an administrative appeal under Corps regulations at 33 CFR Part 331.



Please refer to identification number SPK-2013-00045 in any correspondence concerning this project.  If you have any questions, please contact me or Lesley McWhirter at our Colorado West Regulatory Branch, 400 Rood Avenue, Room 224, Grand Junction, Colorado  81501, email Susan.Nall@usace.army.mil or Lesley.A.McWhirter@usace.army.mil, telephone 970-243-1199.  



Sincerely,







Susan Bachini Nall

Chief, Colorado West Regulatory Branch



Copy furnished:



Mr. Robert M. Andersen, Clark Hill PLC, 601 Pennsylvania Avenue NW, North Building, Suite 

   1000, Washington, DC  20004

Mr. Brent Truskowski, U.S. Environmental Protection Agency, 1595 Wynkoop Street, Denver, 

   CO  80202-1129

Mr. Dave Mehan, Bikis Water Consultants LLC, 555 RiverGate Lane, Suite B4-82, Durango, 

   CO  81301







